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1. This opinion contains indications relating to the following items: 





Box No. I 


□ 


Box No. II 


□ 


Box No. Ill 


□ 


Box No. IV 




Box No. V 


□ 


Box No. VI 


□ 


Box No. VII 


El 


Box No. VIII 



Basis of the opinion 
Priority 

Non-establishment of opinion with regard to novelty, inventive step and industrial applicability 
Lack of unity of invention 

Reasoned statement under Rule 43&is.l(a)(i) with regard to novelty, inventive step or industrial 
applicability; citations and explanations supporting such statement 

Certain documents cited 
Certain defects in the international application 
Certain observations on the international application 

2. FURTHER ACTION 

If a demand for international preliminary examination is made, this opinion will be considered to be a written opinion of the 
International Preliminary Examining Authority ("IPEA") except that this does not apply where the applicant chooses an 
Authority other than this one to be the IPEA and the chosen IPEA has notified the International Bureau under Rule 66Abis(b) 
that written opinions of this International Searching Authority will not be so considered. 

If this opinion is, as provided above, considered to be a written opinion of the IPEA, the applicant is invited to submit to the 
IPEA a written reply together, where appropriate, with amendments, before the expiration of 3 months from the date of mailing 
of Form PCT/ISA/220 or before the expiration of 22 months from the priority date, whichever expires later. 
For further options, see Form PCT/ISA/220. 

3. For further details, see notes to Form PCT/ISA/220. 
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Box No. I Basis of this opinion 


«. »» imi ^501 u iu uiv language, uii^ upmiun nab uccii caiduiisncu on me oasis or me international application in trie language in which it 
was filed, unless otherwise indicated under this item. 


O This opinion has been established on the basis of a translation from the original language into the following language 
which is the language of a translation furnished for the purposes of international search (under Rules 123 and 23.1(b)). 


2. With regard to any nucleotide and/or amino acid sequence disclosed in the international application and necessary to the claimed 
invention, this opinion has been established on the basis of: 


a. type of material 




1 1 a sequence listing 




O table(s) related to the sequence listing 




b. format of material 




1 1 in written format 




1 1 in computer readable form 




c. time of tiling/furnishing 




1 1 contained in international application as filed. 




Q filed together with the international application in computer readable form. 


furnished subsequently to this Authority for the purposes of search. 




3. In addition, in the case that more than one version or copy of a sequence listing and/or table relating thereto has been filed 
or furnished, the required statements that the information in the subsequent or additional copies is identical to that in the 
application as filed or does not go beyond the application as filed, as appropriate, were furnished. 


4. Additional comments: 




Form PCT/ISA/237(Box No. I) (January 2004) 



WRITTEN OPINION OF THE 
INTERNATIONAL SEARCHING AUTHORITY 



International application No. 
PCT/US04/39172 



Box No. V Reasoned statement under Rule 43 bis.\(a)(i) with regard to novelty, inventive step or industrial 
applicability; citations and explanations supporting such statement 



1. Statement 

Novelty (N) Claims N20 YES 

Claims NONE NO 

Inventive step (IS) Claims 2.4-9. 12-20 YES 

Claims 1.3. 10-11 NO 

Industrial applicability (IA) Claims U20 YES 

Claims NONE NO 



2. Citations and explanations: 

Claims 1, 3, 10-1 1 lack an inventive step under PCT Article 33(3) as being obvious over US Patent No. 5,248,225 Rose. 

In regard to claim 1 : Rose discloses the claimed invention Figs. 3-4, column 5, lines 5-22, lines, the device diverting water from 
foundation including at least one water impermeable flexible member 14haying a short leg section that is abuttable against an upper 
portion of foundation wall 18 and a long leg section extending substantially away from the foundation wall 18, except long leg section 
extending substantially away from the foundation wall, a distance at least as great as the tangent of 1 50 times the height of the basement 
wall below the impermeable flexible member. It would have been an obvious matter of design choice to provide leg with such a specific 
distance in order to minimize the water penetration into the foundation wall which depends on amount of water penetration into the 
trench. 

In regard to claim 3: Rose discloses the claimed invention column 4, lines 52-54, the membrane 14 is formed from elastomeric or 
thermoplastic material, except the impermeable water flexible member being made from a polyethylene plastic material. It would have 
been obvious to one of ordinary skill in the art at the time of invention was made to formed the impermeable water flexible member from 
polyethylene plastic material since it has been held to be within the general skill of a worker in the art to select a known material on the 
basis of its suitability for the intended use in this case preventing the moisture not to penetrate into the foundation wall matter of obvious 
design choice. 

In regard to claims 10-11: Rose discloses the claimed I initiation as stated above in claims 1 and 3, excep the method of protecting 
basement wall. It would have been obvious steps method to one of ordinary skill in the art at the time of invention was made to digged the 
ground to form the trench and placing the overlapping water impermeable mmeber and backing the trench with the soil above the water 
impermeable member and shaping the botto, of the trench to decline at a 5 degree slope away from basement wall in order to prevent 
water penetrating into the foundation wall. 

Claims 1-20 meet the criteria set out in PCT Article 33(4), and thus has industrial applicability because the subject matter claimed 
can be made or used in industry. 
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Box No. VIII Certain observations on the international application ' 

The following observations on the clarity of the claims, description, and drawings or on the questions whether the claims are fully 
supported by the description, are made: 

The drawings are objected to under PCT Rule 66.2(a)(v) as lacking clarity under PCT Article 7 because: "the exterior basement wall 
20" not shown. 
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NOTES TO FORM PCT/ISA/220 



detailed information, see also the PCT Applicant's Guide, a publication of WIPO. 

In these Notes, "Article," "Rule" and "Section" refer to the provisions of the PCT, the PCT Regulations and the PCT 
Administrative Instructions, respectively. 

INSTRUCTIONS CONCERNING AMENDMENTS UNDER ARTICLE 19 

*nn1i C ant has after havine received the international search report and the written opinion of the International 

protection is available in some States only (see PCT Applicant s Guide, Volume I/A. Annexes Bl and B2). 

The attention of the applicant is drawn to the fact that amendments to the claims under Article 1 9 are^ ^ot allowed where 
the In^maS has declared, under Article 17(2), that no international search report would be 

established (see PCT Applicant's Guide, Volume l/A, paragraph 296). 

What parts of the international application may be amended ? 

Under Article 1 9, only the claims may be amended. 

During the international phase, the claims may also be amended (or further amended) under 

mtemftional Preliminary Examining Authority. The description and drawings may only be amended under 

Article 34 before the International Preliminary Examining Authority. 

Upon entry into the national phase, all parts of the international application may be amended under Article 28 or, 
where applicable, Article 41 . 

When ? Within 2 months from the date of transmittal of the international search report or 1 6 months ^^5^°^.^ 
whchevertimelimitexpireslater. ^ should be noted, however, that the amendment 

been received on time if they are received by the International Bureau after ^^^^^M cMc Ume 
limit but before the completion of the technical preparations for international publication (Rule 46.1). 

Where not to file the amendments ? 

The amendments may only be filed with the International Bureau and not with the receiving Office or the 
International Searching Authority (Rule 46.2). 

Where a demand for international preliminary examination has been/is filed, see below. 

How ? Either by cancelling one or more entire claims, by adding one or more new claims or by amending the text of one 
or more of the claims as filed. 

A replacement sheet must be submitted for each sheet of the claims which, on account of an amendment or 
amendments, differs from the sheet originally filed. 

All the claims appearing on a replacement sheet must be numbered in Arabic numerals. * * 

cancelled, no renumbering of the other claims is required. In all cases where claims are renumbered, they must be 
renumbered consecutively (Section 205(b)). 

The amendments must be made in the language in which the international application is to be published. 

What documents must/may accompany the amendments ? 
Letter (Section 205(b)): 

The amendments must be submitted with a letter. 

The letter will not be published with the international application and the amended claims. It should not be 
contused with the "Statement under Article 1 9( I )" (see below, under -Statement under Article 1 9( 1 ) ). 
The letter must be in English or French, at the choice of the applicant However, if **to n W£J*J** 
international application is English, the letter must be in English; if the language of the international 
application is French, the letter must be in French. 
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NOTES TO FORM PCT/ISA/220 (continued) 

The letter must indicate the differences between the claims as filed and the claims as amended. It must in 
particular, indicate, in connection with each claim appearing in the international application (it being understood 
that identical indications concerning several claims may be grouped), whether 

(i) the claim is unchanged; 

(ii) the claim is cancelled; 

(iii) the claim is new; 

(iv) the claim replaces one or more claims as filed; 

(v) the claim is the result of the division of a claim as filed. 
The following examples illustrate the manner in which amendments must be explained in the accompanying 

1 . [Where originally there were 48 claims and after amendment of some claims there are 511* 
Claims I to 29 31 32, 34. 35, 37 to 48 replaced by amended claims bearing the same numbers; 

claims 30, 33 and 36 unchanged; new claims 49 to 5 1 added." 

2. [Where originally there were 1 5 claims and after amendment of all claims there are 1 IV 
Claims I to 1 5 replaced by amended claims 1 to 1 1.** 

3 " wwXms] ina,ly therC WCre 14 ClaimS thC amendments consist in cancelling some claims and in adding 
''Claims I to 6 and 14 unchanged; claims 7 to 13 cancelled; new claims 15, 16 and 17 added." or 
Claims 7 to 13 cancelled; new claims 15, 16 and 17 added; all other claims unchanged." 
4. [Where various kinds of amendments are made]: 

^^"il. 1 ' ! i° Un ^ an8 u^ ; - C J a ! mS 11 t0 l h L 8and 19 celled; claims 14, 15 and 16 replaced by amended 
claim 14; claim 17 subdivided into amended claims 15, 16 and 17; new claims 20 and 21 added." ° ea 

"Statement under Article 19(1)" (Rule 46.4) 

™h!!S by - 3 ? tatem f" t ^plaining the amendments and indicating any impact that 

such amendments might have on the descr.pt.on and the drawings (which cannot be amended under Article 19(1)). 
The statement will be published with the international application and the amended claims. 
It must be in the language in which the international application is to be published. 
It must be brief, not exceeding 500 words if in English or if translated into English. 

and h aTlTnd b eV d ° CS " 0t 'T' ind L cat . in * the ^rences between the claims as filed 

us^ and mUSt be ' dentified as -* * a heading, preferably by 

It may not contain any disparaging comments on the international search report or the relevance of citation* 

report 1 ZJllt* F^t Reference to cila f ions ' relevant to a given claim, conCned totteta^S 
report may be made only m connection with an amendment of that claim. 

Consequence if a demand for international preliminary examination has already been Hied 

as rrMMaass ss?jz£ r iL*sa55 

translation of such amendments for the procedure before that Authority (see R»l« vs %*\ «h 3 1 « + 
sentence). For further information, see the Notes to the dS^£S^nmRSS^ ( ) ^ 

a .f.K^ nd f n T international preliminary examination is made, the written opinion of the International Searchino 

PCT/ISA/220 or before the exp,rat.on of 22 months from the priority date, whicheverexpircs later (Rule 436* .1 (c™ 

Consequence with regard to translation of the international application for entry into the national phase 

Imtn^ 0 ^ 1 ' 5 I - en i'°! 1 o is dn T to the fact that ' u P° n entf y '"to the national phase, a translation of the claims as 
rit^ffi &* bC **** l ° tHe ^signated/elected oWes, instead XX^SSZ 

Volume 1 !" deta " S °" re< ' uirements of each designated/elected Office, see the PCT Applicants Guide, 
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